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AFFI RVED AND REMANDED Susano, J.



This is a negligence action that arose out of a two-
vehicle collision. The jury returned a verdict for the
defendant, Gregory Neil Seaton. The plaintiff, Cynthia Shanks

Stroud, appeal ed. She raises one issue:

Whet her the trial court erred in denying her
notion for a new trial, which notion was
predi cated on the fact that the defendant
testified at trial to a statenent made by the
plaintiff at the scene of the accident that
“she had good insurance.”

W affirm

As pertinent to the issue before us, the transcript of

t he defendant’s direct exam nation reflects the foll ow ng:

Q GCkay. M. Seaton, after the accident
happened, tell the |adies and gentl enen of
the jury what you did.

A. | went over to her car, and -- which was
not in the road, as was said earlier, because
| wal ked over right at the doorway to make
sure she was all right and ask her if she was
injured. She said no. She proceeded to get
out of the car. W was [sic] standing around
and had small talk. She said she had good

i nsurance. She apol ogi zed for the --

MR. CANTRELL: Your Honor, 1’ m going to object
to that.

THE COURT: |'Ill sustain. Ladies and
gentlenen, as | previously instructed you,
this case has absolutely nothing to do with

i nsurance and whet her she has good i nsurance,
bad i nsurance or no insurance. And you're to
totally disregard that statenent, and it

pl ays no part in your deliberation. Can each
of you assure ne that you can follow ny
instruction that 1’ve told you that you're to
treat that as if you had never heard it? |If
there’s anyone that’s got a probl em when you
get back in the jury roomand you re not able
to put that out of your mnd, | need to know



it right now Can everybody assure ne that
you can follow ny instruction and ignore that
statenment? Al right.

(Enphasi s added). The plaintiff, who now seeks a reversal based

on this testinony, did not nove for a mstrial.?

The plaintiff contends that the defendant intentionally
interjected insurance into the trial. She clains that the
def endant was put on notice during voir dire that insurance was
not to be nmentioned before the jury. She bases this on the fact
that one of the jurors on voir dire inquired as to whether the
plaintiff had insurance to cover her nedical bills, whereupon the
trial judge adnoni shed the jury that this was not an issue for
their consideration.? She contends that “[k]nowing the jury’'s
prejudice,® the [defendant] chose to disregard the court’s
instruction, and bring this matter [of insurance] before the fact

finder.”

The defendant nmakes a threefold response: first, that
the failure of the plaintiff to nove for a mstrial constitutes a
wai ver of any error; second, that the plaintiff’s statenment at

the scene -- that “she had good insurance” -- was adm ssible "“as

Yt is not entirely clear fromthe transcript whether the plaintiff
meant to communicate that her injuries were covered by her “good insurance” or
that any injuries the defendant suffered were covered by her liability
i nsurance. Since she “apol ogi zed,” we assume she neant the |atter
Regar dl ess of what she nmeant, the trial court told the jury to disregard the
reference to insurance

*The plaintiff also argues that the defendant had a hei ghtened sense
that insurance was not to be nentioned fromthe fact that his own counsel had
filed a motion in |Iimne asking the trial court to prevent any mention before

the jury of the fact that the defendant was uninsured. However, neither the
notion nor an order entered pursuant to it is in the record, and thus this

al l eged fact is not before us and will not be considered by us in reaching our
deci sion.

%The reference to the “jury’s prejudice” apparently refers to the one
juror’s question about medical insurance.
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a party adm ssion tending to show fault,” citing Rule 803(1.2),
Tenn. R Evid.; and, finally, that the objected-to testinony did
not involve “a substantial right [that] nore probably than not
affected the judgnment or would result in prejudice to the

judicial process.” See Rule 36(b) T.R A P.

It is error for a witness or an attorney to nention --
in the presence of the jury -- liability insurance during the
trial of a notor vehicle, negligence case such as the one now
before us. Lovin v. Stanley, 493 S.W2d 725, 727-28 (Tenn. App.
1973). See also Rule 411, Tenn.R Evid. CQur cases have
enphasi zed that a party’s deliberate attenpt to interject such
evi dence, especially if persistently pursued, is nore apt to | ead
to reversal than is an inadvertent reference to insurance. See,
e.g., Potts v. Leigh, 15 Tenn.App. 1, 5 (1931). 1In any event, it
is clear fromthe cases that the issue of whether a reference to
i nsurance i s egregi ous enough to warrant a newtrial is a matter
that addresses itself to the sound discretion of the trial court,
and that such discretion will be disturbed on appeal “only in

exceptional cases.” Kleinv. Elliott, 436 S.W2d 867, 880
(Tenn. App. 1968). See also Prewitt-Spurr Mg. Co. v. Wodall, 90

S.W2d 623, 624 (Tenn. 1905).

General ly speaking, the nore nodern cases recognize
that before the “liability insurance” error will warrant
reversal, there nust be a showing that the injection of liability
i nsurance into the case was an “error involving a substanti al
right [that] nore probably than not affected the judgnent or

woul d result in prejudice to the judicial process.” Rule 36(b),



T.RAP. See, e.g., Terry v. Plateau El ectric Cooperative, 825
S.W2d 418, 422-23 (Tenn. App. 1991). Sone of the earlier cases
anal yzed such an error in the context of the so-called “harnless

error” statute, last codified at T.C A. 8 27-1-117.% See East
Tennessee Natural Gas Co. et al. v. Peltz, 270 S.W2d 591, 609

(Tenn. App. 1954).

It has been expressly held that a party should “nove
for a mstrial as soon as evidence designed to so influence the
jury is offered or unintentionally gets before the jury.”

Logwood v. Nel son, 250 S.W2d 582, 585 (Tenn. App. 1952). See

Rule 36(a), T.RAP. (“Nothing in this rule shall be construed as
requiring relief be granted a party...who failed to take whatever
action was reasonably available to prevent or nullify the harnful

effect of an error.”)

In the instant case, the plaintiff failed to nove for a
m strial when the defendant nentioned insurance. The failure to
SO nove constitutes a waiver of the error. See Spain v.
Connol Iy, 606 S.W2d 540, 543-44 (Tenn.App. 1980). 1In any event,
and even if such a notion had been nmade, we do not find that the
reference to insurance was a deliberate attenpt on the part of
the defendant to inproperly influence the jury in his favor. W
do agree with the plaintiff that the trial court’s coments
during voir dire constituted a clear nessage to the parties that
they should stay away fromthe issue of insurance; but this fact,

st andi ng al one, does not convince us that the defendant

4Repeal ed by Chapter 449 of the Public Acts of 1981.
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intentionally interjected this “unnentionable” into the trial
when he recounted what the plaintiff said at the scene.
Furthernore, there is nothing in the record to suggest that this
reference to insurance in any way inpacted the jury's verdict in
favor of the defendant.® There was nore than anpl e evidence to
support a conclusion that the defendant was not guilty of any

negl i gence that proximately caused this accident.

The trial court clearly cautioned the jury that the
concept of insurance was not involved in this case and was not to
be considered by them W presune the jury heeded the trial
court’s cautionary instruction. See Johnson v. Lawence, 720
S.W2d 50, 60 (Tenn. App. 1986). In our judgnent, the reference
to insurance by the defendant -- quickly corrected by the trial
court -- is not the type of error that would warrant reversal

under the circunstances of this case.

Havi ng determ ned that the plaintiff waived any error
by failing to nake a notion for a mstrial and that, in any
event, the error relied upon by the plaintiff was not sufficient
to warrant reversal under Rule 36(b), T.R A P., we pretermt the
defendant’ s argunent that the statenent was adm ssible under Rule

803(1.2), Tenn.R Evid.

*The fact that the plaintiff, who was not sued, had liability insurance
woul d not be a factor that would logically prompt a jury to render a verdict
in favor of the defendant; but it m ght be argued that the reference to “good
insurance” could have been interpreted by the jury as meaning that the
plaintiff had a conprehensive autonobile insurance policy that included
medi cal paynments coverage, thus, in some way, |essening her need for
compensat ory damages. While conjecture, such a line of reasoning would
explain why the reference to “good insurance” could inproperly affect the
plaintiff’s claimagainst the defendant.
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The judgnent of the trial court is affirnmed. Costs on
appeal are taxed to the appellant. This case is remanded to the
trial court for the collection of costs assessed bel ow, pursuant

to applicable | aw

Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Her schel P. Franks, J.



